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DONE AND EXECUTED this 20 day of November, 2014 by a majority of the Virginia Gas and Oil
Board.

Chairman, Bradley C. Lambert

DONE AND PERFORMED this 20 day of November, 2014 by Order of the Virginia Gas and Oil
Board.

Rick Cooper
Principal Executive to the
staff, Virginia Gaa and Oil Board

COMMONWEALTH OF VIRGINIA
COUNTY OF RUSSELL

Acknowledged on this ~day ofNrx~~, ~ZO 6 personally before me a notary public
in and for the Commonwealth of Virginia, appeared Bradley C. Lambert, being duly sworn did
depose and say that he Is the Chairman of the Virginia Gas and Oil Board and appeared Rick
Cooper, being duly sworn did depose and say that he is Principal Executive to the staff of the
Virginia Gas and OII Board, that they executed the same and was authorized to do so.

My Commission expires: July 3t, 2017

Sarah Jessee Gil@r, Notary Public
262946

(el linen:Y. IIOTXFV'''. 4':
npg «2629'6=*: uv;ouuiaS'ON -' =

~o ~l4'Eg!rp. G~
n u''

Page Number 4.



r )
5i)uii I7 I ~ i'<L.L
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BEFORE THE VIRGINIA GAS AND OIL BOARD

PETITIONER: CNX Gas Company LLC

RELIEF SOUGHT: (1) DISBURSEMENT FROSICl
ESCROW REGARDING TRACT(S) 1B, 1Ciq
(2) AND AUTHORIZATION FOR DIRECTi:
PAYMENT OF ROYALTIES

DIVISION OF GAS AI4D OIL

DOCKET NO: VGOB 03-0415-1142-03

HEARING DATE: November 18, 2014

DRILt ING UNIT: FF33

RUSSELL, BUCHANAN COUNTY, VIRGiNIA

PETITION FOR ORDER OF DISBURSEMENT OF ESCROW FUNDS

1.Petitioner and its counsel

Petitioner is CNX Gas Company Ll C, 2481 John Nash Blvd, Bluefield, WV 24701, (304)323-
6500. Petitioner's counsel is Mark A Swarlz, Swarlz Law Offices, 601 Sixth Avenue, Suite 201,
P.O. Box 1808, St. Albans, WV 25177-1808..

2. Relief Sought

(1) the disbursement of escrowed funds heretofore deposited with the Board's Escrow Agent(s)
attributable to Tract(s) 1B 8 1C as depicted upon the annexed Table 1; and (2) authorization to
begin paying royalties directly to the parties to the prevailing plaintiff; Dollie S.Absher and Doris
E. Dye

3. Legai Authority

Va. Code Ann. Ii 45.1-361.1et seq., 4 VAC 25-160-140.,and relevant Virginia Gas and Oil

Board Orders ("Board" ) heretofore promulgated pursuant to law.

4. Type of Well(s)

Coalbed Methane

5. Factual basis for relief requested

Dollie S.Absher and Doris E. Dye are entitled to 100% of the CBM royalties awarded under Case
No. 11000283-00 and affirmed by Senior Justice Charles S. Russell, Opinion dated September
12, 2014, Record No: 131590. Said decision allows the Applicant and Designated Operator to

pay royalties directly to the persons identified in Exhibit EE annexed hereto and the annexed
Table 1, further, specifies how said royalties are to be paid.

6. Attestation

The foregoing Petition to the best of my knowledge, information, and belief is true and correct.

Page Number 5.
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POCAHONTAS GAS PARTNERSHIP
UNIT FF43

Tract Identificahone

, Sw'ords Creek L'end Partnership Tr, 21-Coal
Reserve Coal Pmperties Company —Below Tiller Cosi Leased
Knox Cmek Coal Corporation —Ti0sr and Above Coal Leased
Pocahontas Gas Partnership —CSIN Leased
Jackie Richardson, et al -Surface and AS INinersh except Coal
31.23acres 34.690D%

Swords Creek Land Partnership Tr. 21 - Coal
Reserve Coil Properties Company - Below Tiller Seam Leased
Knox Creek Coal Corporation - Tiller and Above Cost Leased
Pocahontss Gss Partnership - CSIN Leased
Doi6e 6, Belcher - Surface and All Minerals except Coal
143 acres . 1.5976'%'

Swords Creek Land Partnership Tr. 21 - Coai
Reserve Coal Prop'erties Company - Below Tiller Seam Leased
Knox CreDk Coal Corporation - Tiller and Above Coal Leased
Pocahontas Gss Partnership - CBM Leased
Dods E. Dye -Surface and All INinerals except Coal
2.67 acres 3~63%

Swords Creek Lend:Partnership Tr. 24 - Coal
Reserve Coal Properties Company - Below Tiller Seam Leased
Knox Creek Coal Corporation - Ti8er and Above Coal Leased
Pocahontas Gas Partnership - CSIN Leased
Pocahontas Gas Partnership - Surface and All Minerals except Coal
0.54acres D,6D33 la

Swords Creek Land Partnership Tr. 21 - Coal
Reserve Coal Properties Company - Below Tiller Seam Leased
.Knox Creek Coal Corporation - Tiller and Above Coal Leased
Porahontss Gas Partnership - CBM Leased
Edith R, Plaster, et at - Surface and All INinera Is except Coal
Pocahontas Gas Partnemhip -OII, Gss and CBM Leased (SD%I
19.05acres 21 2625'I

Swords Creek Land Partnemhip Tr. 21 - Coal
Reservk Coal Properties Company - Below TrDler Seam Leased
Knox Creek Coal Corporation - Tiller and Above Coal Leased
Pocahontas Gas Partnership - CBM Leased
Jeny I Plaster, et al. - Surface and All Minerals except Coal
2052 acres 22.9248%

Page 1 of 2
March 3, 2003

Page Number 7.



POCAHONTAS GAS PARTNERSHIP
UNIT FF-M

Tract identifications

Swords Creek Land Partnership Tr. 21 —Coat
Reserve GoalProperties Company- Below Tiller Goal Leased
Knox Creek Coal Corporation -Tilier'and Above Coal Leased
Pocahontas Gas Partnership- CBM Leased
Jackie Richardson, et al —Surface and All i¹nerals except Coal
6,05 acres 6,8037%

Swords Creek Land Parmemhip Tr, O'I —Coal
Reserve Coal Properties Company —Below Tiller Coal I eased
Knox Creek Coat Corporation —Tgler and Above Coal Leased
Pocahontas Gas Partnership-. CBM Leased
Randall Charles Robmette —Surface and All Minerals except Coal
2,11 acres 2.3573%

Swords Creek Land Partnership Tr. 21 -Coal
Reserve Coal Properties Company —Below Tiller Coal Leased
Knox Creek

Coal�

'Corporation —Tiller and Above Ccal Leased
Pocahonta's Gas Partnership —CSIN Leased
Clell Edward INetcaff, et af —Surface and Ail Minerals except Coal
Pocahontas Gas Partnership- Oil, Ga6 and CSIN Leased
1,01 acres ',1284%
Swords Greek Land Pertnemhip Tr. 21 —Coal
Reserve Coal Properties Company —Below Tiller Coal t.eased
Knox Creek Coal Corporation - Tilter and Above Coal Leased
Pocahontas Gas Partnership —CBMLeased
Clell Edward INetcalf, et al —Surface and Ag Minerals except Coat
Pocahontas Gas Partnemhip -Oil, Gas and CBIN Leased
4.17acres . 4.5587%

Coal ttountain Mining Company LImited Partnership, L.L.P, Tr, 35- All Minerals
Consolidation Coal Company- Below Drainage Coal Leased
New Garden Coal Corp.-Above Drainage Coal Leased
Pocahontas Gas Partnership —Oil, Gas and CBIN Leased
Jackie Richardson, et al - Surface
0,49 acres 0.5474%

Page 2 of 2
.March 3, 2003

Page Number g.
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Exhibit E
Unit Fpm

Dockst 9VGOB 034mtg-I 142.03
List of Conflicting Owners/Claimants that retpr Ire esorow

(39$1 Acre Unh)

EIJIJII 'L) 4 0 irJLr OO

140002058

Acres in Unh
Interest in

Unit

Tnrct 9tH. 2.11earns

COAL OWNERSHIP

(1) Swonls Creek Land Partnership
Tract 21 (7235.37Acre Trecl)
P.O. Box 29
Tazewell. VA 24661

2.11 sorts 2.3673%

OIL S GAS OWNERSHIP

(1) Rsndsil charles Rchinetle- Deeded lo calx Get company LLc on f2rf3r2008 recorded rrndsr DB544ff%195

(s) CNX Gss Company!.LC
2481 John Nash Blvd.
Siuegeld, WV 24701

2.11 acres 2.3673%

TOTAI. CONPLICTSr

Acreage in Unit
Percentage of Unit

211
2.357334

Page 1 of1 Updated 9/29/201 4

Page Number (0.



Exhibit EE
Ualt FF83

Docket ¹VGOS 03.0415.1142<3
List of conf Sepng owners/clslmanls with Royaliy sprit Ag rotmanla

(898I Ams Uah)

Acres in Unit
Interest In Percent

Unit of Escmw

Itsct ¹1A. 31.23 acme

COAL OWNERSHIP

(1) Swords Greek land Partnership

Tmot 21 (12S681Acre Trac0
P.O. Sox 29
Tmewst, VA 24651

OIL 0 Gag OWNERSNIP

3'l.23 acres 34.8900% mh

(1) Jackie thchanlson, at al.
(36 acre patd)

(s) Jackie Richardson
37 Rslclig Lane
Cedar Blc8.VA 248094069

(h) Phyl(is fhchardson (sister)
37 RatcNI Latin

Cedar Bloy, VA 240096089

31.23 eclat

15.62 acme
1i2 of 31.23scree

16.62 swee
li2 of 31.23acres

17.4450% n/s

17.4460% n/a

Treat ¹18.1.43acme

COAL OWNERSHIP

(1) Swords Creak Land psnnemhip

Tract 21 (1286.81Acre Trect)
P.O. Sox 29
Tszews8, VA 24651

OIL 0 GAS OWNERSHIP

(1) Untie S.Ahsher
4574 Rood Ridge Tpke.
Raven. VA 24630
PmHowly DoNe S. Ssicner (mmanted)

1.43 acme 1.5976% 222009%

Pcsvailrng plsndgunder Cam No. 1700828308 and Appeal Record tlo. 131880.
Awarded 180%of the CSIN royshy.

Tract S1L. 2STacrac

COAL OWNERSHIP

(1) Swords Creek land Partnership
Tract 21 (1286.81Acre TracD
I.O. Sor 29
Tmawst, VA 24651

2,87 acres

OIL 8 GAS OWNERSHIP

(I) Doris E. Oya

292 Arch Sanatl Drive
Rosedale, VA 24280

2.07 acres 3.2063% 44.7738%

Pmvaglng planulyunder Care iyo. ff08028300 and Appmd Record No. 13fSSS.
Awarded 108% o/ dm CBSf royel0.

Tract ¹fD. S.SSacres

COAL OWNER9HIP

(1) Swords Creek Land Partnership
Tract 21 (128681 Acre TracD
P.G. Sox 20
Tazawell, VA 24651

0.8033% nls

Page I of5 Updated 9/29/2014

Page Number 11.



Exhibit EE
unit FF-33

Docket ¹VGOS 038415-1142-03
L Ist of Conflicting Owners/Claimants with Royally Split Agreements

(69.61 Acre unit)

/umm In unit
Interest In Percent

unit Of ESCrOW

OIL 3, GAS OslaIERSHIP

(1) CNX Gas Company LLC
2481 John Nash Blvd.

Btuefiald, WV 24701
(Fbchaonfas Gas Par/nersnio)

Tract WE 18.8$acme

0.54 acres 0.6033% ma

COAL OWNERSHIP

(1) Swords Geek Land Partnership
Timt 21 (128o 81Acm Tracg
P.O. Box 29
Tszewell, VA 24!51

19.05 acres 21.28251k n/a

OIL 8 GAS OWIIERSHIP

(1) Edith R Pmster. et al.
(107 11 acre tract)

21.2325%

(1) Myrtle Richardson Heira, Devisees, Successors or Assigns

(2) Edith Trvkx Plumer Heirs, Deviseas, Successo/s or Assigns

(2.1) Rile P. McGlolh0n

Box 103 Nlckla Road
Swords Creak, VA 246rm

4.76 ames
I/4 of 19.05acres

5.32053k

(3) Ross R Jacksoil Hmrs, Dtulsess, Successors or As!!Igils

(3,'I) Jewea N. Casey
P.O. Box 1711
Cedar Bkrff, VA 24609

(3 2) SMey Jamison
3414Pvm Cresk Rd.
Swords Creek. VA 24649

(3.3) Unde L Cruey
768 Harbor Sl/set
Pounding Itis, VA 24537-3920

(3.4) Jariet U McGlothlm

731 Donakl C. Moore Dmre

Lebanon. VA 24266

0.95 acres
'I/20 of 19.05acres

0.95 acres
I/20 of 19.05ecms

0.95 acres
I/20 of 19.05acres

0.95 ames
1/20 of 19.D5acres

1.064'I ts

1.D641'll nm

1.0641% nla

(35) Douglas Wayne Jarkson Heirs, Dewsses, Successors or Assigns

(3.5.1) Rosa Lee Jackmln
2517 Pine Creek Rd
Swords Greek, VA 24i49

D.85 acres
1/20 of 19.05sass

1 0641ft nla

(4) James W. Rchardson Heirs, Davisees. Soccessors or Assigns

(4.1) Myrde Richanlson Hake, Oevissm. Successors or Asmgns

(4.1.1)Edith T rule Plaster Heim, Devlsees, Succssson; or Ass@ns

(4.1.1,1) Rjta P, MCGlolhan

Box f03 Nickle Road
Swords Creek, VA 24549

129 souls
1/12 of 19.05acres

(4.1.2) Ross R. Jeokson Heim, Oevisees, Successors or Assigns

(4.1.2.'I) Jawea N. Casey
P.O. 6cx 17'l1
Cedar Bluff, VA 24i09

0.32 emM
I/60 cf 18.05 amus

Page 2 of 5 Llpdsted 975¹2014

Page Number (2.



Exhibit EE
Unit FF48

Docket 6VGDB 0304151142413
List of Congictlng OwnsrarClalmsnts with Royally Sp5t Agraemenhr

(89.51Aors Unrt)

EUi Fi t)f ( ~~ 4,'m3'

140002058

(4.1.2.2)Shirley Jamlson
3414 Pine Creek Ftd.

Swords Creek, VA 24649

Acres In Unit

0 32 acres
I/50 of 19.05acres

Internet In
Unit

(4.1.2.3) IJnda L Cruey
758 Hartor Street
Pounding ilili, VA 24637492D

(4.1.2.4) Janet L. MCQoggn
731 Donald C. Moors Drive

Lebsrwn. VA 24266

0.32 acres
I/60 of 'I9.05 acres

0.32 acres
1NO ot 19.05acres

0.35473k nfs

(4,'I.2,5) Dolrgles WSPS! Jecltsorr Heks, Dsvkrses, Slccessom cf 488lgrls

(4.1.2.5.1)Rosa Lee Jackson
2517 Pine Creak Rd
Swords Creek. VA 24649

0.32 acres
t/I@ of 18.05ames

0.35473k n/a

(413) LSWrenO8 Fachsrdscn Hsxs, Dsvneea, SuCCeSSOrS Or Aaaigna

(4.1.3.1)Erglh Tnda Paslnr Heim, Devisses, Successors or Assigns

(4.1.3.1.1) Rile P. McBkahlin

Box 103fdckle Road
Swords Creek. VA 24649

0 79 acres
1/24 of 19,05wxas

0 8868'yr n/a

(4.1.3.2)Ross R Jackson Heirs, Davlsses, Sucrnssors or Aswgns

(4.1.3.2,1)Jewell N. Casey
P.Q. Box 1711
Cedar Bluff. VA 24609

(4.1.3.2.2)Shilsy Jamfson
3414 Pine Creak Rd.
Swords Cmek. VA 24649

(4,1,3.23) Linda L Crusy
758 Harbor Skeet
Pounding Mill, VA 24637~20

(4.1.3.2.4)Janet L Mccgoihgn
731 Donald C. Moore Drive

Lebanon, VA 24266

0.16 sores
1/120 of 19.05acres

0.'l6 acres
tn2O m 19.05acres

0.16 sums
1/120 of 19.05ames

0.16 acme
I/120 of 'i9.05 acres

0.'f774% n/8

0.1774% nrb

0.1774% n/a

0.1774%

(4.1.3JL6) Douglas Wayne Jackson Heim, Devisees, Succssscm or Assigns

(4.1.3,2.5.1)Ross Lee Jackson
2517 Pine Creek Rd
Swords Creek. VA 24649

0.16 acme
I/120 of 19.05acme

0.177411

(5) Inwmnce Richardson Heirs, Dsvisses, Sucoessom or Assigns

(5.1)Edith Trula Plaster Heirs, Devnees, Succsasom or Asngns

(51.1) RIISP MOGlolhlin

Box 103 ltickie Road
swords Creek, VA 24649

2.38 acres
1/8 of 19.05acres

2.8B0311

(54) Ross R. Jackson Heirs. Devisees, Successors or Assigns

(5.21) JewegH. Casey
P.O. Box 1711
Csdm Bluff. VA 24609

(5.2.2) Shirley Jsmiscn
3414 Pine Creek Rd.
Swords Creek, VA 24649

0.48 acres
1/40 ot 19.05acres

048 acres
1/40 or 19.OS scam

0.5321% na»

0.5321tk n/a

Page 3of5 Upciated 9/29/2014
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(5.2 3) triiCIn L Cnlay
758 Haibcr Street
Pounding Mtli, VA 24637M20

Acres ln Unit

D.48 acres
I/40 of 19.05acres

Interest in percent
Unit of Escrow

0.5321% nra

{5.2.4)Janet L McGiothiirt

73 \ Donald C. Moo/s tktve
Lebanon, VA 24266

0.48 acres
I/40 of 19.05acres

0.5321% n/a

(6.2.5) Douglas Wayne Jackson Hairs, Devisees, Sucmssora or Assigns

(5.2221) Rma Lee Jscksan
2517 Pine Creek Rd
Swords Crank. VA 24649

DAS acres
1/40 of 19.05acres

D.5321% n/a

Tract 81P. Za 82 rmas

COAL OWIIIERSHIP

(I) Swords Creek Land Partnership
Tract 21 {128661Acm Tract)
P.D. Bm 29
Tazsweg, VA 24851

20.52 acme 22.9248% n/a

OIL 8 GAS OWNERSHIP

(1) Jeny L PlaNsr. et al.

P6 sere tree//

(a) Jeay Lee Rasa.r
3834 Pire Creek Road
Swords Creek, VA 24649

16,42 acres
4/5 ot 19.06acres

22 9248%

(b) Ruby P. Whiled
116 Rodeo Road
RSVen. VA 24839

4.10 acres
1/5 of 19.05acres

Tnmttifn Gdli coma

COAL DWNERSHtP

(1) swords Greek I and Pannarship
7~ 21 (1286 81 /lore Tran/
P.O. Box 29
Teaches. VA 2465 t

6.D9 acrm 6.M37'5 n/a

OIL S GAS OWHERSHIP

(1) Jackie Rohardson, et el.
(11 acre Oacg

(a) Jackie Rnhardson
37 Rstdiff Lane
Cedw Blulf, VA 24609G089

3.05 acres
1/2 of 6.09 acres

6.8037%

(b) PhyBis R'chardson (sister)
37 RstdN Lme
Cedar Bluff, VA 2460941069

3.05 acres
1/2 of 6.09acres

3.4019% n/s

Tmclaff. 1.81acme

COAL OWNERSHIP

(1) Swords Creek Land PannersNip
TriiCt 2f ('1265.8f Acre Tract/
I'.O. Bax 29
Tazewsll, VA 24851

1.01 acres 1.1284% nm

Page 4 of 5 Updated 9/29/2014
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Acres in Irnit
Interest In

Unit
Percent

of Escrow

OIL 9 GAS OVIINER8IIIP

(1) Com Mstcag Franks Estate
cfo J.C.Franks, Agent
621 Pearasr Street
Marion, VA 24354
{prevfovdy Cia{iEdward Melcaff, ei al)

rracteWJ 4 17soms

1.51 acres 1.12841k nfa

COAL OWNERSHIP

(1) Swords Creek Land Pnrtnwsnip
Tract 21 (128{I81Acre Trm)
P.O. Bcx 29
renewal{, VA 24551

4.17 acres 4.8567)t nfa

OIL 6 GAS OWNERSNIP

(1) Cora Ms{calf Fmnks Estate
c/o J.C.Fmnks, Agent
621 Peavier Skeet
Melon. VA 24354
{prev{ocxly C{efiEdward Mekmlf, el a{)

4.17 acres 4.6587% nfa

Total Acreage Resolved
Total Pwcentegs Resolved

86.91DD

97.59533k

Page5of5
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IN THE CIRCUIT COURT OF RUSSELL COUNTY, VIRGk6A

DOLLIE BELCHERr et al.

Case No. 1100028340

SlVORDS CREEK LAND PARTNERSHIP,

FINAL ORDER GRANTING LEAVE TO AMEND DEFENDANT'S ANSWER AND
SUMMARY JUDGMENT TO THE PLAINTIFIiS

THIS ACTION came on again to be heard on August 23, 2013 upon the papers

heretofore read herein, this Cmut's Order entered November 21, 2012 granting the Defendant

leave to file a Second Amended Counter-Claim; upon the Defendant's Second Amended

Counter-Claim; upon the Plaintiffs'emurrer to the Defendant's Second Amended Counter-

Claim and the Plaintiffs'otion for Judgment; upon orat ~t presented by i'he Plaintiffs in

support of their Motion for Demurrer and by the Defendant in opposition to the
Plaintiffs'emurrer

and Motion for Suramary Judgment on January 4, 2013; upon briefs submitted by both

pmties in support of their respective positions; upon the opinion letter of this Court on May 2,

2013; and upon the Defendant's Motion to stipulate certain factual allegations of
Plaintiffs'otion

for Judgment, but not the Plaintiffs'onclusions drawn therefrom, or in the alternative,

for leave to amend its Answer and for entry of final judgment, and for determiaatioa of penalty

of bond for costs and suspension; upon Plaintiffs'otion for Stay filed oa June 11,2013; upon

Plaintiffs'otion to Withdraw their Request for Motion for Summary Judgment filed on June

18, 2013; and upon Defendant's Motion to Dismiss on August 19, 2013, and was argued by

counsel.

(C26158$.i )
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bUuh '0 I 0 '5. i'tt~u~

i40002058
WHEREUPON, it appearing to the Court that the Defendant is either entitled to the

stipulation requested, or to amend its Answer to admit the allegations of fact in
Plaintiffs'otion

for Judgment which were the basis for denial of Summary Judgment by this Court in its

May 2, 2013 opinion letter; and it further appearing that counsel for the Plaintiffs, who was

directed to prepaxe an Order reflecting the Court's May 2, 2013 opinion has failed to submit an

Order to opposing counsel or the Comt; it is Adjudged snd Ordered that the Defendant's Motion

to amend its Answer to the Plaintdfs'otion for Judgment is hereby granted and Amended

Answer submitted to the Court with this Order is hereby nuuked "ftleL"

WHEREUPON, it appearing to the Court ixom the memoranda filed with the Court aud

argument pxescuted by counsel proper so to do, lainxiffs'otion to Stay and Motion to

Withdraw their Motion for Summary Judgment sxe denied for tbe xeason stated upon the record.

Likewise, Defendant's Motion to Dismiss is also denied.

WHEREUPON, upon consideration of the foregoing and this Court's opinion of May 2,

2013, the Court sustains the Plahxtiffs Demurrer to the Dcfendaxit's Second Amended

Couxttexdaim snd the same is hereby dismissed with prejudice. Further the Court grants the

Plaintiff Romney Judgment upon their Motion for Judgment (complaint), as there are uo

material facts genuinely in dispute ~ the parties, aud for the reason set forth in the~&„tualix.lr. s ig
Court's letter opinicms dated October 4, 2012, aud May 2, 2013, which axe attached hereto and

incorporated herein by refexcsice; and on Motion of the Defendant the Court hereby suspends

execution of its final judgment in favor of the Plaintiffs, pending appeal to the Supreme Court of

Virginia and orders the Defendant to submit bond for costs and suspension as provided in

Section tt 01-676.1 and Form 2 found in the Appendix of Foxms attached to Rule 5 of the Rules
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of the Supreme Court of Virginia, in tbe peaalty of $500 00 withm 30days of the date of entry of

this Fmal Order of ludgmenL

The Clerk is dhucted to forward an attested copy of this Osier to counsel of record, and

to remove this action ixom the active docket of this Court and to place the same among the ended

actions before dns Cams
~jleebec-

Eater. this ggsthday of dstguat, 20l3.

Counsel fM P
Dollie Belcher, et oL

(CRSI5609.1)



BEEN AM) OBJECTED TO by the Defendant, Swords Creek Land P~p for the reasons

set forth in its Amended Answer to Plaintiffs'omplaint, its Demurrer to Plaintiffs'omplaint

and Motion to Dismiss, as set forth in the Defendant's Counterclaim and the objection «nd

exceptions of Swords Creek Land Partnership to the Order sustaining Plaintiffs'emurrer to

Defendant's Counterclaim, for the reasons set forth in Defendant's Second Amended

Counterclaim hereto attached, and the additional exceptions to the Court's Order sustaining the

Plaintiffs'emurrer to Defendant's Fast and Second~Counterdairm hereto attached,

consis
'

48 separate p es attached to this Order.

Eric D. Whitesell
Gillespie, Hart, Altizer and Whitesell, P.C.
P,O. Box 718
Tazewell, VA 24651

Blair M, Gardner
Jackson Kelly, PLLC
P.O. Box 553
Charleston, WV 25322

Counsel for Defendant,
Swords Creek Coal Company, LLLP
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PRESENT: Lemons, Goodwyn, Millette, Nims, and Powell, JJ.,
and Russell and Koontz, S.JJ.
SWORDS CREEK LAND PARTNERSHIP

v. Record No. 131590

DOLLIE BELCHER, ET AL.

OPINION BY
SENIOR JUSTICE CHARLES S. RUSSELL

September 12, 2014

PRON THE CIRCUIT COURT OF RUSSELL COUNTY

Michael L. Moore, Judge

This appeal requires us to revisit. the questions arising

from the interpret. ation of a severance deed conveying ownership

of, and the right to remove, coal and timber. The dispute

before us is between the present owners of the surface of the

land and the successors-in-interest to the grantees of the coal

rights. The parties assert corflicting claims to royalties

generated by the extraction of coal bed methane gas (CBN) from

the coal seams underlying the property.

Facts and Proceedings

There are no material facts in dispute. In 1887,

Christopher Richardson and Amanda Richardson, his wife, owned a

891 3/4-acre tract of land in Russell County. On February 7,

1887, they executed a deed conveying to Joseph I, Doran and W.

A. Dick

all of the coal, in, upon or underlying a
certain tract of land and the timber and
privileges hereinafter specified as
appurtenant to said tract of land [metes and
bounds description followsl to enter on,
over, upon, and through said tract of land
for the purpose of digging, mining, or

Page Number 20.



otherwise securing the coal and other things
in and on said tract of land hereinbefore
specified, and removing the same from off
said land

And, as appurtenant to said tract of land,
and the rights hereinbefore granted, all the
tizber except as hereinbefore excepted on
said tract of land that may be necessary to
use to successfully and. conveniently zine
said coal and other things above mentioned
and granted; ard the right to the said
[grantees and their assigns] to enter on,
over, upon, and through said tract of land
for the purpose of digging, mining, or
otherwise securing the coal and other things
in and on said tract of land hereinbefore
specified, and removing the same from off
said lands; the right to pass through, over,
and upon said tract of land by railway or
otherwise, to reach any other lands
belonging to the said [grantees] for the
purpose of digging for, mining, or otherwise
securing the coal and other things
hereinbefore specified, and removing same
from off such other land

This severance deed included a general warranty of title and

covenants of quiet possession and freedom from encumbrances.

The parties to this appeal are Dollie Belcher, Doris E, Dye

and Ruby Lawson, successors-in interest to the grantors named in

the 1887 severance deed (the Surface Owners) and Swords Creek

Land PartnerShip, successor-in-interest to the grantees named in

the deed (the Coal Owner).

In 1991, the Coal Owner entered into a lease with

Pocahontas Gas Partnership, granting to the lessee "all rights

[the lessor] has" to all the natural gas, including CBN,

Page %umber 2 h



50un 11 I

140002058
underlying the Russell County tract described in the 1887

severance deed, The lease was for a term of 10 years and was to

cont,inue thereafter as long as gas production or drilling and

other exploratory operatiors should continue. The lessee was to

pay the Coal Owner a royalty of 12.5% of. the value of the gas

produced The lease granted the lessee the exclusive right to

enter, drill, inject liquids into, explore and have access to

the coal seams under the land. CNX Gas Company, LLC. (CNX) is

the successor-in-interest to the original lessee. Neither CNX

nor its predecessor lessees acquired any rights from the Surface

Owners.

The Virginia Gas and Oil Act, Code 99 45.1-361.1 et seq,

(the Act), first adopted in 1982, was amended in 1990 to permit

CBM production to go forward in cases in which there was

conflict or uncertainty as to the ownership of the CBM produced.

Code 9 45.1-361.22 permits a CBM well operator, such as CNX in

the present case, to produce and sell CBM when any claimant

petitions the Virginia Gas and Oil Board (the Board),
after'iving

notice to all other claimants, to enter a "pooling

order." The clairaants'nterests are "pooled" by the Board.'s

order and an interest.-bearing escrow account for the benefit of

all claimants is established. Id, The well operator is

~squired to pay into the escrow account a royalty of I/8 of the

value of all CBM produced. Id. The funds remain in escrow

Page Number 22.
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until all claimants have either reached a voluntary settlement

of their claims, the interests of the claimants have been

finally determined by a court cf competent jurisdiction, or a

final award of arbitration has taken effect pursuant to Code 5

45.1-361.22:1. Ed.

On the petition of CNX, the Board entered such a pooling

order on June 16, 1992, followed by several supplemental orders.

Since that date CNX has been producing CBM from the coal seams

underlying the land and pa.ying the required royalties into the

Board's escrow account. At the time of the circuit court's

hearing, CNX was operating six gas wells on the property.

On April 25, 2011, the Surface Owners filed this action in

the circuit court against the Coal Owner, seekirg a declaratory

judgment. The Surface Owners contended that they were the sole

owners of the CBM produced from their land and entitled to all

the royalties therefrom, including those held in escrow by the

Board and those yet to accrue. CNX was not made a party.

Because the par:ties agreed that nc material facts were in

dispute, the court heard the case on the Surface Owners'otion

for summary judgment. On September 17, 2013, the court, by a

letter opinion, held that the 1887 severance deed was

unambiguous, that it conveyed to the Coal Owner only coal,

timber and access rights pertaining to those two commodities and

that CBM is a distinct mineral estate" that was not conveyed by

Page Number 2 b



the severance deed. The court entered an order declaratory of

the Surface Owners'wnership of the CBM and right to receive

the royalties therefrom. We awarded the Coal Owner an appeal,

Analysis

The dispositive question in this appeal is whether the

granting clause in the 1887 severance deed embraced CBM as well

as coal. A decade ago, we considered a case involving the same

legal question and very similar fact s. Harrison —Wyatt, LLC v.

Ratliff, 267 Va. 549, 593 S.E.2d 234 (2004), was a dispute

between surface owners and a coal owner over escrowed funds held

by the Board as royalties accruing from the production of CBM.

The decision depended upon the interpretation of a 19th century

severance deed that conveyed to the coal owner's predecessor

"all the coaX in, upon, and underlying" the land. Id. at 551,

593 S.E.2d at 235. After considering the scientific evidence in

the record, the decisions of the highest courts of sister states

and the Supreme Court of the United Stat.es, Justice Stephenson

wrote, for a unanimous Court;

We do not believe the term "coal," as it was
used in the late 19th century, is ambiguous.
As commonly understood at the time, the term
"coal" meant a solid rock substance used as
fuel, and nothing in the record indicates
that CBM is a part of coal itself, Dn the
other hand, although CBM has a weak physical
attract.ion to coal and escapes from coal
when coal is mined, it is a gas that exists
freely in the coal seam and is a distinct
mineral estate, Moreover, the parties could

Page Number 24.
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not have contemplated at the time the
severance deeds were executed that CB(u) would
become a very valuable energy source. We

hold, therefore, that title to the CB(u( did
not pass to the Coal Owner

Id. at 556, 593 S.E.2d at 238 (citations omitted).

We adhere to that holding. The Coal Owner argues, however,

that Harrison-wyatt is inapposite because that case involved the

production of Cate from ugob wells" where the gas had "migrated"

away from the coal and had collected elsewhere in the mine,

while the CBN in the present case remains within the coal seam

until the seam is fractured or otherwise disturbed. Because of

our view that CBb( is not a constituent part of coal at any time

but rather is a separate mineral estate, we do not agree with

the Coal Owner.

We therefore turn to the four corners of the severance deed

to ascertain whether its granting clause can be construed to

convey any mineral estate beyond coal. The Coal Owner contends

that it is ambiguous, requiring resort to traditional rules of

construction. (Wh. Br. 15-20) In CWX Gas Company, LLC v.

Rasnake, 287 Va. 163, 166-67, 752 S.E.2d 865, 867 (201r(), we

stated the following: "Where the language of a deed clearly and

'In 2010, the General Assembly added Code 5 r(5 1-361.21:Ito the
Act, which provides in part uA conveyance, reservation, or
exception of coal shall not be deemed to include coalbed methane
gas." See 2010 Acts chs. 730, 762.
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unambiguously expresses the intention of the parties, no rules

of construction should be used to defeat that intention. Wheze,

however, the language is obscure and doubtful, it is frequently

helpful to consider the surrounding circumstances and probable

motives of the parties." In that case, decided eazlier this

year, we found the granting clause under consideration to be

ambiguous, capable of reasonable interpretation in at least

three different ways. It required us to go outside the four

corners of the deed in order to ascertain the intent of the

parties. Id. at 167-69, 752 S.E,2d at 867-68. Examination of

the granting clause in the present case brings us to the

opposite conclusion and, accordingly, to the opposite result.

We agree with the circuit court's conclusion that the

granting clause is an unambiguous grant of coal, timbe~ and

access rights to those two commodities. While not concise, its

frequent references to "other things" and "rights and

privileges" are invariably limited by such qualifying phrases as

"hereinafter specified," "hereinbefore specified," "hereinbefore

granted," and "above mentioned." Each of these qualifying

phrases refers the reader back to coal, timber, and access

rights pertaining to those commodities. In light of the 19th

century undezstanding of the meaning of the word "coal, " there

is no ambiguity as to the intentions of the parties to the

severance deed.
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The Coal Owner finally contends that it has conferred a

benefit upon the Surface Owners by causing CBM to be produced

from their property, resulting in unjust enrichment to the

Surface Owners. The Coal Owner argues that the circuit court

erred in refusing to impose a constructive trust on the

royalties in its favor We agree with the circuit court's

ruling that this contention lacks merit

We hold that the CBM was at all times the property of the

Surface Owners, and the Coal Owner conferred no benefit upon the

Surface Owners, The Coal Owner further argues that it had the

"exclusive right of access" to the coal seam under the severance

deed and that the Surface Owners could never have obtained CBM

from it without the Coal Owner's consent That argument

overlooks the fact that the Coal Owner's right of access to the

coal seam is limited by the severance deed to access for the

sole purposes expressed in the deed, namely, the mining,

extraction and removal of coal, together with limited quantities

of timber.

Zn Harrison-Wyatt, we declined to consider the issue

whether the surface owner has the right to fracture a coal seam,

because the issue had not been raised by the parties at trial or

on appeal. 267 Va. at 557 n.3, 593 S E.2d at 238 n.3. That

issue is not before us in the present case because here the Coal

Owner, by entering into its lease with CNX, permitted the
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fracturing of the coal seam without any participation by the

Surface Owners. We find no evidence in the record from which it
may be inferred that the Surface Owners could reasonably be

expected to repay the Coal Owner for the inevitable release of

CBtvf as a result of the fracturing of the coal seam by the Coal

Owner's lessee. Therefore, the Coal Owner has no equitable

claim against the Surface Owners for unjust enrichment.

Conclusion

we conclude that the Surface Owners have at all times owned

all mineral estates within their lands except coal, and are

entitled to all royalties accrued from the production of CBfuf

therefrom and those yet to accrue. For the reasons stated, we

will affirm the judgment,

Affirmed.

E:ANN 8 McREYpOLDS, CLERK

BY: r Iliad r rrr L'.CLERK
Ly

VIRGINIA: iN THE OFFICE OF THE CLERK OF THE CIRCUIT OF RUSSELL COUNTY, .....'a201ik This deed was Ibis dsy

presented in said oflice, snd upon Sie certilicate of acknowledgment thereto annexed, admiited to race rd el~o'dock ~M, alter

psymera oi $ ~ tax imposed by Seo. 58.I-802.

original returned this date to: ~yg h Tp sar'

CNX is not a party to this case and our holding has no effect
upon the mutual rights and obligations arising under its lease.
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